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The Commercial Franchise Agreement between the Principle of
Contractual Freedom and Legislative Regulation under Libyan Law
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Department of Private Law, Faculty of Law, University of Tripoli

Abstract:

The growing progress in economic activities, both globally and locally, has
led to a diversity of contractual transactions, which are no longer limited to
familiar traditional contracts. New contracts have emerged to keep pace
with rapid economic changes. One of the most relatively modern types of
contracts, which began to spread in the second half of the twentieth century,
is the franchise contract. This system has been relied upon as a legal
mechanism for conducting various commercial activities and has been
exploited as an important means of capturing new markets. The franchise
contract is one of the important contracts that has swept the Arab world
since the 1970s and is now finding its way to Libya following the economic
openness that accompanied the new millennium in our country. However,
these contracts have not found a clear legal basis, which casts a certain
ambiguity in their understanding by the parties who are strongly
approaching them lately. The absence of legal regulation for this type of
contract has forced the regulation of these contracts to rely on the general
rules of contract theory. However, the Libyan legislator has regressed and
intervened in the provisions of commercial law, without prior regulation of
these contracts, to restrict their terms in a manner that may sometimes
deprive them of their purpose and render their success in achieving their
objectives a matter of considerable restriction.

This research seeks to assess the balance between the principle of freedom
of contract and the restrictions imposed on this type of contract due to
requirements related to protecting competition and preventing contractual
imbalance. It also aims to demonstrate the impact of this balance on the
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effectiveness of these contracts in achieving their objectives for both parties.
The research also attempts to shed light on comparative legislative
experiences to benefit from them and develop the Libyan legislator's
treatment of this highly general and ambiguous type of contract.

Keywords: Commercial Concession - Franchise - Franchisor (Grantor) -
Franchisee - Technical Know-How - Trademark Licensing Contract —

Exclusivity.
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2 American Heritage Dictionary of the English Language*, s.v. "Franchise,"
accessed September 18, 2025,
https://www.ahdictionary.com/word/search.html?q=Franchise. [Middle
English fraunchise, from Old French franchise, from franche, feminine of
franc, free, exempt; see FRANKI.]
3 BLAIR (D. R.) and LAFONTAINE (F.), The economics of franchising,
Cambridge university press, UK, 2005. p. 1.
2010 ol 23 (Ol bl Jlga¥l Al el (3dsedana y G 0
https://iefpedia.com/arab/?p=15263
lallacas iy iy gl (8 - (5 1) 15 pandd) (2005) (B 5 Glates &l 3
e slaall 5 Gaalill g & giall 93 jlaill g o il alall 5 (Cuandl g aadll) S yaall g (g ASTY 4l
5 D) (Aoalad¥ls A sadly) (el Ol pudall 5 J il ol 8
tSgom (1 A) (EodasY s doall) (oe s S Gl :uaall 3 )5l (2008) Saleall
466 o= oDkl aladl
6 ™ A contractual arrangement between two legally independent firms in
which one firm, the franchisee, pays the other firm, the franchisor, for the
right to sell the franchisor’s product and/or the right to use its trademarks
and business format in a given location for a specified period of time".
BLAIR (D. R.) & LAFONTAINE (F.), op. cit., p. 4
L’é._ﬂ...d\ CA_)AS\ 7
8 (26) Marisa Sanfilippo, Ultimate Guide to Business Franchising, Business
News Daily Contributing Writer, Aug, 27, 2020, p.27. Cop
? Franchise Laws and Regulations USA 2025. ICLG - Franchise Laws and
Regulations - USA Chapter covers common issues in franchise laws and
regulations including competition law, real estate and protecting the brand
and other intellectual property. Published: 22/10/2024
https://iclg.com/practice-areas/franchise-laws-and-regulations/usa
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/https://lawsociety.ly/legislation (e zla <1 pald

24 Franchise Disclosure Rule. (USA)<Arkansas Franchise Practices Act.

(USA)«California Franchise Relations Act. (USA)<Arkansas Law.
(USA)<Delaware Franchise Security Lavy (USA)

-54) 13 sl (5 paal) aal) G (87 — 72 13l sall) apaall (5 padd) 3 jladll 55 ) 25
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29 .0=.2004 sl sl §,all ] A jlie Al 2
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36 SPIONELLI (S.) ROSENBERG (R.M.) and BIRLEY (8S.), op.cit., p.2.
537 Ua sl g 0 ¢330 0 Dlabis 2ans
2404 5l gyl Aagill Hl dal 3B dalall 4yl ¢ ) sal) JelS cpall alias 2 38
11 oa.ibs g e o) ) Gums desa Jladll 0¥
0 DUCKETT (B.) and MONGHAN (P.), How to turn your business into the
next global brand: Creating and managing a franchisednetwork, how to

books Itd, United Kingdom, 2007, p. 51.
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# E.I du Pont de Nemours & Co. v. Masland, 244 U.S. 100, 102 (1917)
M\Aﬁ}d\ e}«i.«j’é)i..uﬁjuj.

45 Robert P. Merges, The Law and Economics of Know-How, 87 Colum. L.
Rev. 452, 455.(1987)

Jsall () L gl i€ i g e ) 581 dlaad 3 380 QU cll) Gage Jala aad JDla 0 40
484 L2 1979 ¢ Al daala (358l A col ) 53S0 Al (dpalil
Al il Jsall atiaal g o elivall (ad yill ake ¢ lae 2wl 2uaall 2ie aala o 47
L 121 0o« 1982 6kl daada (3 siall 4 ool )5S
.. the acquired skill and accumulate experience of technician which are
inseparable from him ...." TUNER. (A.E.), The law of trade secrets Sweet
& Maxwell, London, 1962, p. 17.
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53 See: https://www.wto.org/english/docs_e/legal e/27-trips_01 e.htm
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60y .. the intellectual property licence lies at the core of a franchise, the

laws governing licensing of intellectual property constitute the heart and

arteries of franchise laws". GURNICK (D.), Intellectual property in

franchising: A survey of today’s domestic issues, 20 Okla. City U.L. Rev.
347, 1995, p. 348
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74 GRINBLAT (T.): The unintended franchise and how to avoid It, New
matter - the official publication of the intellectual property section law of the
state bar of California, Vol. 33, No. 4, 2008 p. 22 "... the amended rule
exempts purely oral relationships that lack any written evidence of a
material term of the franchise relationship or agreement, as a matter of
policy, to avoid problems of proof in its enforcement. However, the
exemption does not apply when there is any writing, even if unsigned, with
respect to a material term, suchas a purchase invoice for goods or
equipment".

> (IRobert W. Emerson, Franchising and the Field of Commerce, Carolina
Academic Press, 2010, p. 158.

76 See W. Michael Garner, Franchise and Distribution Law and Practice,
(Thomson Reuters, vol. 1, 2023), § 2:3. ("The vast majority of franchise
agreements are contracts of adhesion. The franchisor, with its superior
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... however, the contract that you’ll be handed will have been drafted by

a team of skilled lawyers hired by the franchisor and will most likely

contain dozens of clauses aimed at giving the franchisor every conceivable

advantage. And you’ll probably be told to “take it or leave it,” with no

opportunity to negotiate any of the contract terms To give you an idea of

how one-sided these contracts can be, here are some clauses you’re likely to

find in the typical franchise contract ...". STEINGOLD (F.S.), Legal guide

for starting & running a small business, Tenth edition, Nolo, USA, 2008. op.
cit., 11/7
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